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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Social  and  Rehabilitation  Service 
[  45  CFR  Part  250  ] 

MEDICAL  ASSISTANCE  PROGRAM 

Reimbursement  on  a  Reasonable  Cost- 

Related  Basis  for  Skilled  Nursing  and 

Intermediate  Care  Facility  Services 

Notice  is  hereby  given  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  by  the  Acting  Administra¬ 
tor,  Social  and  Rehabilitation  Service, 
with  the  approval  of  the  Secretary  of 
Health,  Education,  and  Welfare.  The  pro¬ 
posal  amends  regulations  for  the  Medic¬ 
aid  program,  title  XIX  of  the  Social  Se¬ 
curity  Act,  to  implement  section  249  of 
P.L.  92-603.  That  section  added  section 
1902(a)  (13)  (E)  to  the  Act,  requiring 
that  State  plans  provide,  “effective  July 
1,  1976,  for  payment  of  the  skilled  nurs¬ 
ing  facility  and  intermediate  care  facil¬ 
ity  services  provided  tinder  the  plan  on  a 
reasonable  cost-related  basis,  as  deter¬ 
mined  in  accordance  with  methods  and 
standards  which  shall  be  developed  by 
the  State  on  the  basis  of  cost-finding 
methods  approved  and  verified  by  the 
Secretary."  This  statutory  provision  is 
the  basis  for  the  proposal. 

Under  the  Medicare  program,  skilled 
nursing  facilities  are  reimbursed  for  the 
reasonable  costs  they  incur  in  providing 
covered  services  plus,  in  the  case  of  pro¬ 
prietary  institutions,  an  allowance  re¬ 
lated  to  net  capital  equity.  Under  Medic¬ 
aid,  States  have  been  free  to  develop 
their  own  bases  for  reimbursement  to 
skilled  nursing  facilities  and  intermedi¬ 
ate  care  facilities  within  upper  limits 
based  on  title  Xviu’s  principles  of  de¬ 
termining  reimbursement. 

The  purpose  of  these  proposed  regu¬ 
lations  is  to  set  forth  suggested  methods 
which  States  may  use  in  developing  rea¬ 
sonable  cost-related  systems  of  reim¬ 
bursement  and  requirements  which  must 
be  met  as  part  of  all  methods  of  reim¬ 
bursement.  States  are  encouraged  to  be 
innovative  In  developing  systems  which 
provide  incentives  for  upgrading  the  level 
of  care,  encourage  efficiency  and  economy 
in  the  provision  of  quality  care,  and  af¬ 
fect  placement  of  patients  in  institu¬ 
tional  and  non-institutional  settings  ap¬ 
propriate  to  their  needs.  Among  the 
methods  and  procedures  which  States 
may  use  are  the  following: 

Reasonable  cost-related  rates  of  pay¬ 
ment  may  be  determined  prospectively 
or  retrospectively.  States  are  not  required 
to  use  the  Medicare  reasonable  cost  re¬ 
imbursement  formula,  although  they  are 
free  to  choose  this  option. 

Program  costs  may  be  reimbursed  per 
diem,  or  per  services,  etc.  Rates  may  be 
determined  on  a  geographical,  class,  or 
lnstltution-by-institution  basis. 

The  reimbursement  rate  may  include 
amounts  for  profit  (which  only  in  the 
case  of  proprietary  providers  may  in¬ 
clude  a  return  on  net  owner’s  equity)  and 
Incentive  payments,  as  a  declining  per¬ 
centage  of  the  cost  of  providing  services, 
consistent  with  the  provision  of  quality 
care,  to  reward  efficient  management.  At 


the  same  time,  reimbursement  policies 
should  restrict  payments  of  profits  which 
relate  primarily  to  real  estate  transac¬ 
tions  involving  sales,  leasebacks,  and  re¬ 
financings,  the  effect  of  which  is  to  in¬ 
crease  property  costs,  unrelated  to  in¬ 
creased  quality  of  care. 

States  may  establish  reasonable  ceiling 
limitations  on  individual  cost  centers 
based  on  costs  for  the  efficient  delivery 
of  service.  Limits  on  total  costs  and  on 
real  property  costs  must  be  established 
at  levels  which  have  been  demonstrated 
to  be  adequate  to  allow  meeting  of  certi¬ 
fication  standards.  Costs  may  be  deter¬ 
mined  on  the  basis  of  specified  minimum 
or  maximum  occupancy  levels  fixed  at 
percentages  which  are  related  to  the  scale 
necessary  for  efficient  production  of  serv¬ 
ices,  with  the  payment  rate  not  to  ex¬ 
ceed  unit  costs  at  the  minimum  or  max¬ 
imum  occupancy  level.  Where  prospective 
payments  are  established,  they  must  rea¬ 
sonably  reflect  applicable  economic  con¬ 
ditions  prevailing  in  the  general  economy 
of  the  State  during  the  time  period  cov¬ 
ered  by  the  payment. 

In  all  cases,  the  State’s  reimburse¬ 
ment  rate  must  include  payment  for: 
regular  room,  dietary,  and  nursing  serv¬ 
ices,  minor  medical  and  surgical  sup¬ 
plies,  and  the  use  of  equipment  and 
facilities.  In  no  case  may  payment  ex¬ 
ceed  the  facility’s  customary  charges  to 
the  general  public  for  such  services,  ex¬ 
cept  in -the  case  of  public  facilities  ren¬ 
dering  services  at  a  nominal  charge. 
Amounts  reimbursed  for  efficiency  and 
profit  may  be  reduced  for  a  provider’s 
failure  to  meet  selected  requirements. 
Any  reimbursement  limits  established  by 
Medicare  under  section  1861  (v)  of  the 
Social  Security  Act  may  not  be  exceeded 
under  Medicaid.  Statewide  uniform  cost 
reports  are  required.  Cost  reporting  must 
be  based  on  generally  accepted  account¬ 
ing  principles,  and  such  classifications 
and  definitions  as  the  Administrator  may 
prescribe.  State  payment  systems  must 
include  adequate  procedures  for  field 
audits  of  the  financial  records  of  facili¬ 
ties.  Among  other  requirements,  such 
procedures  must  provide  for  field -audits 
of  all  facilities  over  a  3-year  period  be¬ 
ginning  July  1,  1976.  Costs  of  services 
furnished  to  a  provider  by  a  related  or¬ 
ganization  may  be  recognized  only  to  the 
extent  that  such  costs  are  not  in  excess 
of  the  reasonable  costs  incurred  for  the 
services  by  the  related  organization,  as 
determined  under  Medicare’s  principles 
and  standards.  In  no  case  may  reim¬ 
bursement  rates  include  amounts  in  rec¬ 
ognition  of  bad  debts  of  non-program 
patients  or  charity  care  and  courtesy  al¬ 
lowances. 

Reimbursement  for  depreciation,  in¬ 
terest,  and  return  on  net  owner’s  equity, 
as  defined  by  principles  and  standards  In 
20  CFR  405.415-405.419  and  405.429,  must 
include  provisions  for  recapture,  upon 
sale  of  assets,  of  certain  depreciation 
amounts  reimbursed  by  the  program. 

States  are  encouraged  to  adopt  meth¬ 
ods  under  which  reimbursement  would 
not  vary  solely  as  a  result  of  sales,  wheth¬ 
er  at  arms-length  or  otherwise,  would 
not  differ  solely  on  the  basis  of  whether 


a  facility  is  leased  or  owned,  and  would 
not  vary  solely  as  a  result  of  changes  in 
an  owner’s  financing  arrangements.  One 
such  method  was  developed  by  the  New 
York  State  Moreland  Act  Commission  on 
Nursing  Homes  and  Residential  Facili¬ 
ties.  In  its  publication.  Reimbursement 
of  Nursing  Home  Property  Costs:  Prun¬ 
ing  The  Money  Tree,  the  method  is  de¬ 
scribed  as  follows : 

In  the  case  of  proprietary  facilities, 
amounts  In  lieu  of  real  property  expenses 
(depreciation,  Interest,  and  a  return  on  cap¬ 
ital  investment) ,  would  be  determined  under 
the  following  "fair  rental”  system: 

(1)  An  amount  equal  to  the  equivalent  of 
full  amortization  of  non-land  property  costs 
over  a  useful  life  (determined  in  accordance 
with  commonly  accepted  standards)  plus  a 
return  In  each  of  the  years  on  the  unamor- 
tlzed  portion  of  such  costs.  The  rate  of  re¬ 
turn  would  be  set  at  one  and  one-half  times 
the  rates  of  Interest  on  special  Issues  of 
public  debt  obligations  Issued  to  the  federal 
hospital  insurance  trust  fund  averaged  over 
a  period  of  time  specified  by  the  State;  and 
in  addition, 

(2)  An  amount  equal  to  the  equivalent  of 
a  rental  for  land  based  on  the  original  cost 
of  the  land  adjusted  annually  for  lnflatlon- 
ary/deflatlonary  trends  times  a  rate  of  return 
not  to  exceed  four  percent  per  year. 

Where  a  State’s  method  for  reimburse¬ 
ment  of  real  property  costs  differs  from 
the  principles  and  standards  of  Medi¬ 
care,  it  must  demonstrate  that  reim¬ 
bursement  under  its  system  would  not 
exceed  Medicare  ceiling  amounts  over 
the  expected  lifetime  of  a  facility. 

Examples  of  reimbursement  methods 
developed  by  various  States  will  be  made 
available  as  guidelines.  Such  guidelines 
will  include  methods  for  developing 
standard  costs.  Also,  since  States’  initial 
methods  of  reimbursement  will  need  to 
be  refined  as  operational  data  and  ex¬ 
perience  are  gained,  the  Department  ex¬ 
pects  to  assist  States  in  making  such 
adjustments. 

In  considering  various  systems.  States 
may  wish  to  develop  proposals  for  ex¬ 
periments  and  demonstration  projects  on 
alternative  payment  methods  under  the 
authority  of  section  222  of  P.L.  92-603. 
Information  on  initiation  of  such  proj¬ 
ects  is  available  from  the  Service  on 
request. 

The  penalties  for  fraudulent  acts  and 
false  reporting  in  connection  with  Medi¬ 
caid  programs  are  applicable  to  the  mat¬ 
ters  subject  to  audit  under  this  regula¬ 
tion  (see  Section  1909  of  the  Act  and  45 
CFR  250.80).  Those  provisions  relate  to 
the  making  of  a  false  statement  or  rep¬ 
resentation  of  a  material  fact  in  any 
application  for  Medicaid  payments  and 
to  soliciting,  offering,  or  acceptance  of 
kickbacks  or  bribes  (Including  rebating 
a  portion  of  a  fee  or  charge  for  a  patient 
referral).  Hie  penalty  for  such  acts  is 
imprisonment  up  to  one  year,  a  fine  of 
$10,000,  or  both.  Similarly,  the  making 
of  a  false  statement  of  material  fact 
about  conditions  or  operation  of  any  in¬ 
stitution  or  facility  to  secure  MeAJcaid 
certification  Is  a  misdemeanor  punish¬ 
able  by  up  to  six  months'  imprisonment, 
a  fine  of  not  more  than  $2,000,  or  both. 

Finally,  these  regulations  continue  to 
apply  an  overall  ceiling  for  reimburse- 
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ment  based  on  amounts  which  would  be 
determined  under  Medicare’s  principles 
and  standards  of  cost-reimbursement. 
Within  such  ceilings  on  reimbursement, 
participation  by  facilities  in  Medicaid 
has  been  substantial  (close  to  70  percent 
of  patient  days  nationally),  indicating 
that  the  upper  limit  has  not  been  unduly 
restrictive.  However,  administratively, 
the  ceilings  have  been  somewhat  difficult 
to  ascertain,  since  many  facilities  do  not 
participate  in  Medicare.  Therefore,  sug¬ 
gestions  for  alternative  methods  for  es¬ 
tablishing  ceilings,  suitable  for  adoption 
in  federal  regulations,  to  limit  reim¬ 
bursement  (Including  profits)  to  reason¬ 
able  cost-related  amounts  are  solicited 
during  the  comment  period. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  written  comments,  suggestions,  or  ob¬ 
jections  thereto  addressed  to  the  Acting 
Administrator,  Social  and  Rehabilitation 
Service,  Department  of  Health,  Educa¬ 
tion,  and  Welfare,  P.O.  Box  2372,  Wash¬ 
ington,  D.C.  20013,  and  received  on  or 
before  May  13. 1976. 

Such  comments  will  be  available  for 
public  inspection  in  Room  5223  of  the 
Department's  offices  at  330  C  Street,  SW., 
Washington,  D.C.,  beginning  approxi¬ 
mately  two  weeks  after  publication  of 
this  Notice  in  the  Federal  Register,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.  (area  code  202- 
245-0950). 

(Section  1102,  49  Stat.  647  (42  U.S.C.  1302)) 
(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.714,  Medical  Assistance  Program) 

It  is  hereby  certified  that  the  economic 
and  inflationary  effects  of  this  proposed 
regulation  have  been  carefully  evaluated 
in  accordance  with  Executive  Order  No. 
11821. 

Dated:  April  7, 1976. 

M.  Keith  Weikel, 

Acting  Administrator,  Social 
and  Rehabilitation  Service. 

Approved:  April  7,  1976. 

Marjorie  Lynch, 

Acting  Secretary. 

Section  250.30(b),  Part  250,  Chapter 
n.  Title  45  of  the  Code  of  Federal  Regu¬ 
lations,  is  revised  by  adding  new  para¬ 
graph  (a)(9),  redesignating  paragraphs 
(b)  (3)  and  (4)  as  paragraphs  (b)(3) 
through  (8) .  and  adding  new  content  in 
the  redesignated  paragraph  (b)  (6) : 

g  250.30  Reasonable  charges. 

(a)  State  plan  requirements.  •  •  • 

(9)  Provide  that  reimbursement  for 
skilled  nursing  facility  (SNF)  and  inter¬ 
mediate  care  facility  (ICF)  services  shall 
be  on  a  reasonable  cost-related  basis.  Un¬ 
der  this  requirement,  the  plan  must  con¬ 
tain: 

(1)A  description  of  the  State’s  prin¬ 
ciples  of  reimbursement,  which  include 
the  guidelines  and  procedures  to  be  used. 
The  State  agency  must  have  available 
and  submit  to  the  regional  office  in  sup¬ 
port  of  the  State  plan  material  a  cost 
analysis  which  demonstrates  the  pro¬ 
posed  method  of  reimbursement.  The 
demonstration  must  show,  for  typical  fa¬ 


cilities  selected  by  the  State  as  represent¬ 
ative  of  facilities  in  classes  established, 
each  facility’s  reported  costs  (by  cost 
center  established  by  the  State)  for  a 
current  reporting  period  and  the  State’s 
method  of  and  amount  of  reimbursement 
for  such  costs.  Such  costs  analysis  must 
Include  the  data  used  to  establish  all 
classes  and  cost  limitations.  State  plans 
adopting  the  Medicare  principles  of  reim¬ 
bursement  will  have  automatic  approval. 
All  other  methods  are  subject  to  approval 
by  the  Regional  Commissioner.  Where 
the  State’s  method  for  reimbursement 
of  real  property  costs  differs  from  the 
principles  and  standards  in  20  CFR  405.- 
415-405.419  and  405.429,  the  State  must 
demonstrate  that  resulting  reimburse¬ 
ment  would  not  exceed  Medicare 
amounts  for  such  costs  over  the  ex¬ 
pected  lifetime  of  a  facility.  States  must 
describe  how  past  cost  data  was  col¬ 
lected  to  determine  the  title  XVIII  ceil¬ 
ing  amounts  and  must  list  the  latest  date 
when  such  determinations  were  made. 

(ii)  A  description  of  the  State’s  re¬ 
quirements  for  cost  reporting  by  partic¬ 
ipating  facilities  and  a  copy  of  cost 
reports  to  be  submitted  by  facilities. 
States  must  require  uniform  cost  re¬ 
ports  from  facilities.  States  may  use 
Medicare  income  and  expense  classifi¬ 
cations  and  definitions  or  they  may  pro¬ 
pose  their  own  uniform  cost  report, 
using  generally  accepted  accounting 
principles.  In  the  event  that  the  Ad¬ 
ministrator  prescribes  a  uniform  cost 
report.  States  must  use  that  cost  report. 
States  must  require  the  submission  of 
cost  reports  covering  the  provider’s  fiscal 
year  from  all  skilled  nursing  facilities 
and  intermediate  care  facilities  pro¬ 
viders  at  least  once  annually,  and  the 
submission  of  such  program  data  as  the 
Administrator  may  prescribe. 

(ill)  A  description  of  the  State’s  sys¬ 
tem  for  validating  the  accuracy  and  rea¬ 
sonableness  of  cost  information  reported 
!by  facilities.  The  State  agency  must 
submit  a  report  of  the  number  and  re¬ 
sults  of  field-audits  conducted  during 
the  preceding  12-month  period,  by  Sep¬ 
tember  1  of  each  year.  States  must  pro¬ 
vide  adequate  procedures  for  annual  on¬ 
site  audits  of  the  financial  records  of  all 
participating  facilities  over  an  initial 
three-year  period  beginning  July  1, 1976, 
in  which  no  less  than  one-third  of  the 
facilities  are  audited  each  year.  In  each 
year  beginning  July  1,  1979,  field  au¬ 
dits  must  be  performed  in  at  least  10 
percent  of  participating  facilities  se¬ 
lected  on  a  random  basis  as  representa¬ 
tive  of  all  facilities.  As  a  minimum,  the 
scope  of  the  audit  performed  must  meet 
the  auditing  standards  prescribed  in  the 
audit  program  for  skilled  nursing  facili¬ 
ties  under  Medicare.  Overpayments 
found  in  such  audits  must  be  accounted 
for  on  the  SRS  OA-41  report  in  the 
quarter  found.  In  all  years,  all  cost  re¬ 
ports  must  be  desk  audited  and  exception 
audits  must  be  performed.  Common 
audit  arrangements  with  Medicare  will 
be  deemed  to  meet  all  requirements  for 
audits  stated  herein. 


(iv)  A  description  of  any  provisions  for 
reimbursement  which  will  increase  or 
decrease  the  amounts  that  are  deter¬ 
mined  under  paragraph  (a)(9)  (i)  of  this 
section,  e.g.,  an  allowance  for  profit,  an 
Incentive  payment,  or  a  reduction  for 
poor  performance.  Such  provisions  may 
increase  such  amounts  only  on  a  declin¬ 
ing  percentage  basis  rather  than  on  a  flat 
amount  basis.  The  State  plan  must  indi¬ 
cate  the  annual  rate  of  return  which 
amounts  for  incentives  or  profits  will 
most  likely  yield  for  typical  participating 
faculties  (as  defined  and  selected  by  the 
State). 

(v)  An  assurance  that  the  State  wiU 
pay  to  an  SNF  or  ICF  the  amount  deter¬ 
mined,  for  services  furnished  by  the  fa¬ 
cility,  under  the  reimbursement  princi¬ 
ples  and  provisions  described  in  para¬ 
graph  (a)  (9)  (i)  and  (iv)  of  this  section. 

(b)  Upper  limits.  •  •  • 

(3)  Payments  to  individual  practition¬ 
ers.  (This  applies  to  services  of  doctors  of 
medicine,  dentistry,  osteopathy,  and  po¬ 
diatry.  At  the  option  of  the  State,  other 
individual  practitioner  services  may  be 
included.)  A  payment  structure  will  meet 
Federal  requirements  if  (as  documented 
in  State  manuals  or  other  official  files) : 

(i)  Payment  to  the  individual  practi¬ 
tioner  is  limited  to  the  lowest  of 

(a)  His  actual  charge  for  service; 

(b)  The  median  of  his  charge  for  a 
given  service  derived  from  claims  proc¬ 
essed  or  from  claims  or  services  rendered 
during  all  of  the  calendar  year  preceding 
the  start  of  the  fiscal  year  in  which  the 
determination  is  made:  or 

(c>  His  reasonable  charge  recognized 
under  part  B,  title  XVIII. 

(ii)  In  no  case  may  payment  exceed 
the  highest  of 

(a)  Beginning  July  1,  1971,  the  75th 
percentile  of  the  range  of  weighted  cus¬ 
tomary  charges  in  the  same  localities 
established  under  title  XVIII  during  the 
calendar  year  preceding  the  fiscal  year 
in  which  the  determination  is  made; 

(b)  The  prevailing  charge  recognized 
under  part  B,  title  XVm,  for  similar 
services  in  the  same  locality  on  Decem¬ 
ber  31,  1970  and  found  acceptable  by  the 
Secretary;  or 

(c)  The  prevaHing  reasonable  charge 
recognized  under  part  B,  title  XVm. 

(4)  Other  noninstitutional  services. 
The  upper  limits  for  payment  shall  be 
customary  charges  which  are  reasonable. 
The  prevailing  charges  in  the  locality  for 
comparable  services  under  comparable 
circumstances  shall  set  the  upper  limits 
for  payments.  In  reviewing  prevailing 
charges  for  reasonableness,  the  State 
agency  should  consider  the  combined 
payments  received  by  providers  (for  fur¬ 
nishing  comparable  services  under  com¬ 
parable  circumstances)  from  the  carriers 
under  part  B,  title  XVIII  of  the  Act  and 
beneficiaries  under  such  title,  and  the 
combined  payments  received  from  other 
third-party  insuring  organizations  and 
their  regular  policy  holders  and  sub¬ 
scribers,  using  whichever  of  these  criteria 
or  other  criteria  are  appropriate  to  the 
specific  provider  service. 

(5)  Outpatient  hospital  services,  other 
inpatient  and  outpatient  facility  serv¬ 
ices,  and  clinic  services.  Customary 
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charges  which  are  reasonable.  Schedules 
of  payments  established  by  the  State 
agency  shall  not  exceed  the  combined 
payments  received  by  providers  (for  fur¬ 
nishing  comparable  services  under  com¬ 
parable  circumstances )  from  the  inter¬ 
mediaries  or  carriers  under  title  XVIII 
and  beneficiaries  under  title  XVIII  of  the 
Social  Security  Act. 

(6)  Skilled,  nursing  and  intermediate 
care  facility  services.  (See  also  paragraph 

(b)(7)).  (i)  Schedules  of  payments  es¬ 
tablished  by  the  State  agency  shall  not 
exceed  an  upper  limit  determined  in  ac¬ 
cordance  with  the  principles  of  reim¬ 
bursement  for  provider  costs  under  Part 
A  of  title  XVm  of  the  Act  (A  financial 
audit  of  the  facilities  to  apply  the  title 
XVm-A  reimbursement  principles  is  not 
required  but  the  State  shall  establish 
schedules  of  payments  which  are  con¬ 
sistent  with  the  intent  that  upper  limits 
do  not  exceed  amounts  which  would  be 
determined  using  title  A v  ill- A  princi¬ 
ples  of  cost  reimbursement  for  similar 
services.) 

(ii)  For  services  delivered  beginning 
pn  or  after  July  1.  1976,  reimbursement 
must  be  on  a  reasonable  cost-related 
basis. 

(iii)  Following  are  examples  of  meth¬ 
ods  and  procedures  approved  by  the  Sec¬ 
retary  which  a  State  may  adopt  in  whole 
or  in  part  in  determining  reimburse¬ 
ment  rates : 

(a)  Reimbursement  rates  may  be  de¬ 
termined  either  prospectively  or  retro¬ 
spectively  on  a  geographical  class,  or  on 
an  individual  facility  basis.  Where  reim¬ 
bursement  is  on  a  prospective  basis,  rates 
must  be  redetermined  at  least  annually. 
Where  reimbursement  is  on  some  class 
basis,  the  State  must  demonstrate,  in  the 
data  submitted  under  paragraph  (a)  (9) 
(i),  that  such  class  reasonably  includes 
facilities  whose  costs  should  not  vary  ex¬ 
cept  for  factors  of  managerial  efficiency 
or  economy  consistent  with  quality  care. 

(b)  Costs  may  be  reimbursed  on  per 
unit  bases,  such  as  per  diem,  per  capita, 
or  per  service  points. 

(c)  Reimbursement  rates  may  be  es¬ 
tablished  based  on  individual  facility 
budget  forecasts  or  historical  costs,  as 
adjusted  by  State  determinations  of  al¬ 
lowable  and  proper  costs  necessary  for 
the  efficient  delivery  of  needed  services. 
Reasonable  reimbursement  ceilings  may 
be  established  for  component  costs  con¬ 
sistent  with  the  efficient  delivery  of 
needed  services. 

(d)  Reimbursement  rates  may  be  es¬ 
tablished  based  on  the  unit  cost  at  min¬ 
imum  or  maximum  occupancy  levels. 

(e)  Except  for  government  owned 
and  operated  facilities,  reimbursement 
rates  may  include  an  amount  for  profit 
(which  only  In  the  case  of  proprietary 
providers  may  include  a  return  on  net 
owners  equity)  and  incentive  payments 
applied  on  an  Inverse  percentage  basis 
to  the  cost  of  providing  services  in  order 
to  reward  efficient  management  consist¬ 
ent  with  the  provision  of  quality  care. 

(/)  Reduction  in  reimbursement  ap¬ 
plied  on  a  percentage  basis  to  payments 
for  efficiency  and  profit  (including  the 
return  on  net  owners  equity)  may  be 


imposed  upon  facilities  having  opera¬ 
tional  deficiencies  related  to  certifica¬ 
tion  standards,  as  determined  by  findings 
of  medical  and  independent  professional 
review  teams  or  other  bodies  designated 
by  the  State.  Additionally,  reduction  in 
reimbursement  on  a  percentage  basis 
may  be  applied  pending  compliance  of 
facilities  with  State  cost  reporting  re¬ 
quirements.  In  all  cases,  provisions  for 
reductions  in  reimbursement  must 
clearly  establish  that  such  amounts  may 
not  be  offset  by  reductions  in  provider 
services  to  patients. 

( g )  Medicare’s  standards  and  prin¬ 
ciples  described  in  20  CFR  405.402- 
405.460  may  be  adopted,  subject  to  all 
requirements  in  this  paragraph  (b)(6). 

(iv)  Reimbursement  for  costs  appli¬ 
cable  to  services,  facilities,  and  supplies 
furnished  to  a  provider  by  organizations 
related  to  the  provider  by  common  own¬ 
ership  or  control,  as  defined  in  20  CFR 
405.427,  may  not  exceed  amounts  which 
would  be  determined  under  such  princi¬ 
ples  and  standards.  Providers  must  be 
required  to  identify  such  related  organi¬ 
zations  and  costs  in  the  State’s  uniform 
cost  report. 

(v)  Reimbursement  formulas  must 
provide  for  those  services  found  in  20 
CFR  405.1120-1137  and  45  CFR  249.12 
and  249.13,  which  include,  among  other 
routine  services,  the  regular  room,  die¬ 
tary  and  nursing  services,  social  services 
where  required  by  certification  stand¬ 
ards,  minor  medical  and  surgical  sup¬ 
plies,  and  the  use  of  equipment  and 
facilities.  Examples  of  items  that  routine 
services  must  Include  are : 

(a)  All  general  nursing  services,  in¬ 
cluding  administration  of  oxygen  and 
related  medications,  handfeeding,  ln- 
contlnency  care,  tray  service,  enemas, 
etc. 

(b)  Items  which  are  furnished  routine¬ 
ly  and  relatively  uniformly  to  all  pa¬ 
tients;  e.g.,  patient  gowns,  water 
pitchers,  basins,  bed  pans,  etc. 

(c)  Items  stocked  at  nursing  stations 
or  on  the  floor  in  gross  supply  and  dis¬ 
tributed  or  utilized  individually  in 
small  quantities;  e.g.,  alcohol,  applica¬ 
tors,  cotton  balls,  bandaids.  antacids, 
aspirin  (and  other  nonlegend  drugs  or¬ 
dinarily  kept  on  hand),  suppositories, 
tongue  depressors,  etc. 

(d)  Items  which  are  utilized  by  indi¬ 
vidual  patients  but  which  are  reuseable 
and  expected  to  be  available;  e.g.,  ice 
bags,  bed  rails,  canes,  crutches,  walkers, 
wheelchairs,  traction  equipment,  other 
durable  medical  equipment,  etc. 

(e)  Special  dietary  supplements  used 
for  tube  feeding  or  oral  feeding,  such  as 
elemental  high  nitrogen  diet,  even  if 
written  as  a  prescription  item  by  a  physi¬ 
cian  because  these  supplements  have 
been  classified  by  the  Food  and  Drug  Ad¬ 
ministration  as  a  food  rather  than  a  drug. 

(/)  Laundry  services  other  than  for 
personal  clothing.  Other  medical  care 
and  services  such  as  prescription  drugs 
may  be  Included  as  reasonable  costs  of 
the  facility,  at  the  option  of  the  State. 

(vl)  Any  reimbursement  limits  estab¬ 
lished  under  title  XV III,  under  section 
1861  (v)  of  the  Social  Security  Act  may 


not  be  exceeded.  In  no  case  may  the  ex¬ 
cess  costs  for  services  described  in  para¬ 
graph  (b)  (6)  (v)  of  this  section  be 
charged  to  Medicaid  recipients. 

(vii)  In  no  case  may  reimbursement 
rates  Include  amounts  in  recognition  of 
bad  debts  of  non-program  patients  or 
charity  care  and  oourtesy  allowances,  as 
determined  in  accordance  with  20  CFR 
405.420.  However,  this  does  not  preclude 
the  use  of  patient  days  associated  with 
such  charity  care  in  determining  rates 
based  on  any  occupancy  limits  estab¬ 
lished  under  section  (b)  (6)  (ii)  (d) . 

(viii)  In  no  case  may  payment  exceed 
the  facility’s  customary  charges  to  the 
general  public  for  such  services  except  in 
the  case  of  public  facilities  rendering 
services  at  a  nominal  charge  (which  may 
be  reimbursed  according  to  the  principles 
set  forth  in  this  paragraph  (b)  (6) ) . 

(ix)  Where  reimbursement  is  deter¬ 
mined  on  a  prospective  basis,  payment 
must  reasonably  reflect  applicable  eco¬ 
nomic  conditions  prevailing  in  the  gen¬ 
eral  economy  of  the  State  during  the  time 
period  covered  by  rates. 

(x)  Reimbursement  limits  must  be  es¬ 
tablished  for  total  costs,  for  real  prop¬ 
erty  costs  as  defined  in  20  CFR  405.415- 
405.419  (including  the  base  amount  upon 
which  interest  costs  will  be  allowed) ,  and 
for  variable  operating  costs;  l.e.,  those 
costs  not  covered  under  20  CFR  405.415- 
405.419,  in  the  form  of  maximum 
amounts  which  will  be  recognized,  based 
on  those  reasonable  costs  deemed  ade¬ 
quate  to  allow  meeting  of  certification 
standards. 

(xi)  Where  reimbursement  for  depre¬ 
ciation,  interest,  and  return  on  net  own¬ 
er’s  equity,  as  defined  by  principles  and 
standards  in  20  CFR  405.415-405.419  and 
405.429,  permits  revaluation  of  assets 
upon  sale  or  transfer  at  a  gain.  States 
must  require  limits  on  revaluation  and 
recovery  of  depreciation  paid  by  the  pro¬ 
gram  under  the  circumstances  provided 
for  in  such  principles  and  standards. 
Rates  of  reimbursement  may  be  fixed 
which  do  not  recognize  increases  in  real 
property  or  interest  cost  due  to  sale, 
lease,  or  other  realty  transactions.  Thus, 
if  a  long-term  care  facility  is  sold  or 
leased  or  is  the  subject  of  any  other 
realty  transaction  after  some  date  set  by 
the  State,  the  capital  cost  component  of 
the  State’s  reimbursement  rate  may  be 
continued  for  the  facility  as  if  such 
realty  transaction  had  not  occurred. 

(7)  Intermediate  care  facility  serv¬ 
ices — required  differential,  (i)  Federal  fi¬ 
nancial  participation  is  not  available  for 
expenditures  under  the  State  plan  for 
payments  to  Intermediate  care  facilities, 
except  for  institutions  for  the  mentally 
retarded  and  persons  with  related  condi¬ 
tions  which  are  exempted  from  this  re¬ 
quirement,  for  any  calendar  quarter 
which  are  in  excess  of  that  amount  which 
reflects  a  reasonable  differential  on  a 
Statewide  basis  between  average  per  diem 
amounts  paid  under  the  State  plan  for 
intermediate  care  facility  services  and 
the  Statewide  average  per  diem  amounts 
paid  under  the  State  plan  for  skilled 
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nursing  facility  services.  Such  reasonable 
differential  shall  reflect  a  lower  rate  of 
reimbursement  for  intermediate  care. 

<  ii)  The  differential  shall  be  computed 
by  determining  the  dollar  amount  of  dif¬ 
ference  between  the  average  amount 
paid  per  inpatient  day  under  the  State 
plan  for  skilled  nursing  facility  services 
and  the  average  amount  paid  per  in¬ 
patient  day  under  the  State  plan  for  in¬ 
termediate  care  facility  services,  regard¬ 
less  of  the  basis  for  reimbursement, 
whether  a  flat  rate,  a  negotiated  rate, 
or  a  cost-related  rate. 

<iii)  In  no  case  shall  the  statewide 
differential  computed  in  accordance  with 
paragraph  (b)  (7)  (ii)  be  less  than  10 
percent  of  the  statewide  shilled  nursing 
facility  rate  except  as  provided  in  para¬ 
graph  <  b) (7)  (v). 


(iv)  States  must  report  each  quarter 
on  the  Quarterly  Statement  of  Expendi¬ 
tures  (Form  8RS-OA-41)  separately  for 
skilled  nursing  facility  services  and  in¬ 
termediate  care  facility  services,  the  total 
amount  paid  during  the  quarter  for  serv¬ 
ices,  the  number  of  inpatient  days  of 
services  paid  for  during  the  quarter,  and 
the  average  amount  paid  per  Inpatient 
day  for  services  during  the  quarter.  The 
single  State  agency  shall  have  on  file 
adequate  records  to  substantiate  the 
quarterly  statement  of  expenditures. 

(v)  The  Administrator  may  approve  a 
State’s  request  for  a  cost  differential  of 
less  than  10  percent  if  he  determines  that 
such  differential  is  reasonable.  A  State 
requesting  approval  of  a  cost  differen¬ 
tial  of  less  than  10  percent  must  submit 
cost-related  data  to  demonstrate  that 


such  lesser  differential  is  reasonable.  Hie 
Administrator  in  approving  a  cost  differ¬ 
ential  of  less  than  10  percent  will  indi¬ 
cate  the  period  for  which  such  differen¬ 
tial  is  approved. 

(8)  Prepaid  capitation  arrangements. 
The  upper  limit  for  payment  for  services 
provided  on  a  prepaid  capitation  basis 
shall  be  established  by  ascertaining  what 
other  third  parties  are  paying  for  com¬ 
parable  services  under  comparable  cir¬ 
cumstances.  The  cost  for  providing  a 
given  scope  of  services  to  a  given  num¬ 
ber  of  individuals  under  a  capitation  ar¬ 
rangement  shall  not  exceed  the  cost  of 
providing  the  same  services  while  paying 
for  them  under  the  requirements  imposed 
for  specific  provider  services. 

•  •  •  •  * 
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